5 Equal Pay

Not all the cases in the research sample were brought under the Sex
Discrimination Act, and inthischapter weturn to twelve cases brought
before industrial tribunals under the Equal Pay Act 1970, as amended
by the 1983 ‘equal value’ regulations. In fact, only one case
considered inthischapter isan equal value case, all othershaving been
brought under the heads of like work or work rated asequivalent. One
case considered here was brought under both the EQPA and the SDA
and was successful on both counts. 1nanother casethe applicant failed
to establish her entitlement to equal pay, but a related clam of
victimisation on account of the equal pay claim was successful, and
we have chosen to consider that case under the equal pay heading.

All but one of the cases considered in this chapter are against
private sector employers. We follow the format of previous chapters
by first considering in turn each employer inthe group of primary case
studies.

El: BrownsLtd
This service sector employer has about 125 shop front branches on
high streets up and down the country. Outletsvary in size from three
to fifteen employees depending on the nature of the work undertaken.
Some branches only receive work from customers and send it for
processing el sewhere, while others both receive and process work on
the premises. In total the company has about 750 employees on its
payroll. There is a personnel officer at company headquarters and
there are no trade unions.

For this case study dataisdrawn from interviewswith apersonnel
officer, a sales director and the applicant.
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The decision
The tribunal decided that the applicant was entitled to equal pay with
her comparator having found that she was employed on like work.
The employer had failed to make out a case that the variation in pay
was due to a genuine materia difference between the two jobs other
than sex. The parties were alowed four weeksto arrive at an agreed
amount of arrears, failing which a date would fixed for anew hearing
to decide on the appropriate amount. In the event this proved to be
unnecessary.

Both parties were legally represented, the applicant by a barrister
and the respondent by a solicitor. The applicant’s case was legally
assisted by the EOC.

Case history

At the time of her application the applicant had been working for the
company for somefiveyears, initially as a sales counter assistant, but
after acquiring the appropriate skills, as a multi-skilled branch
assistant at the third largest of the company’s branches. Her job was
as amachine operator and processor, and being multi-skilled, shewas
expected to engage in at least three different types of skilled tasks.
Therewas only one other multi-skilled operator in this branch, amale
who had been with the company afew yearslonger than the applicant.

The applicant had been asked to do some work in the accounts
department and while working on the accounts she discovered that her
comparator was earning about £20 per week more than she was, her
pay at thetime of the tribunal being £76 and her comparator’ s £98 per
week. The applicant brought this disparity to the attention of her
branch manager but, in the applicant’s words, ‘she didn’t want to
know’. Following the company’ s grievance procedures, shethen took
the matter up with the district manager who refused to take any action.
Shewroteto the company salesdirector with no satisfactionand finally
to the managing director. There followed a correspondence between
the applicant and the managing director in which he sought to justify
the disparity but the reasons did not satisfy her.

The applicant was not a member of a trade union (none were
recognised by the company) but she enquired of a union which she
knew wasactiveinretail outlets. That union could not help her because
she was not a member and finally, on the advice of her husband, she
wrote to the EOC to seek advice.
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There was acommon pay structure throughout all the company’s
branches. This consisted of abasic weekly rate for the post held, and
in addition, a merit allowance payment which could be up to 25 per
cent of basic pay. Merit payments were, it seemed, at the discretion
of the branch manager, but in awarding a merit payment the company
took into consideration the personal attributes of the employee (such
as hisor her proficiency on the job, and willingness to work overtime
and be flexible with hours) and the turnover and profitability of the
branch. We heard from amanager that it was not unknown for branch
managers to take into account the fact that a man might have a
dependent wife and children when deciding how to allocate merit pay.

At the tribuna the company sought to show that, although the
nature of the work done by the applicant and her comparator were
similar in that they were both multi-skilled operators, the component
tasks which each was required to undertake were quite different. It
was claimed, for example, that the comparator was required to train
new operators, to lift weights and to be more flexible about overtime
hours. However, the tribunal found that overtime working was on a
voluntary basis and could therefore not be considered as an integra
part of the job; that, like her comparator, the applicant had in the past
been engaged on training new operators and that she had lifted heavy
weights when required.

In addition, the company sought to show that in the past the
comparator’s job had been as a supervisor. Although the post of
supervisor had since been abolished it was claimed that histerms and
conditions of employment had been ‘red-circled’ and that in the
passage of time the anomaly between his pay and the applicant’s
would belevelled out. However, it wasfound that the disparity in pay
predated the time when the comparator was appointed supervisor and
the company produced no evidence to show that progress was being
madetowardslevelling out thebasic rates of pay of thetwo employees.

Effects and consequences

About one week before the hearing the applicant was offered a pay
increase backdated for a period of about nine months. The proposed
increase would still have left her worse off than her comparator and
so she refused to cash a cheque sent to her by her employer for fear it
would pregjudice her case. On the day of the hearing the company’s
solicitor again made an offer to the applicant but this was declined.
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Winning the case resulted in her getting a better deal than the
employer was offering in settlement, and two weeks after the tribunal
hearing she received the full amount of back pay, some £1,700. In
addition, she was offered the title and pay of branch supervisor thus
putting her on the same pay rate as her comparator. It will berecalled
that the position of branch supervisor had been abolished some years
previoudly, and it seemed that by reintroducing this post along with a
new job description, the company was attempting to avoid related
claims from multi-skilled female operators in other branches. The
personnel manager told us of his concern that there would be other
claims as aresult of the applicant winning the case.

The applicant left the employment of the company to have a baby
about ten months after the case and did not return. She made clear to
us her didlike of the company, believing the wagesto be very low and
criticising the poor state of employer/employee relations.

There had been a number of important developments since the
tribunal. First, the company took the view that the matter could have
been resolved earlier without recourse to a tribunal if the district
manager had informed his superiors of the applicant’s clam. The
district manager was judged to have acted improperly and was
therefore demoted to branch manager. Weweretold that the company
had been concerned for a long time about his performance and that
this case provided an opportunity to take action against him. The
applicant herself provided independent confirmation of his demotion.

Of greater importance, however, was the link set up between the
company and ACAS officials which resulted in the company taking a
look at ways of improving its bonus and merit pay system. Itislikely
that ACASofficialsdrew the attention of the company to the problems
the merit pay system was causing, and we gained the impression that
therewould have been changesto the pay scheme even if the company
had won this case. Nevertheless, immediately after the tribunal the
company set up a committee whose remit was to work out a new pay
scheme. Skillslevelsweredefined, proper job gradeswereintroduced
and a new merit rating system was introduced within a year of the
tribunal decision. Merit pay became a smaller proportion of an
employee’ spay packet and was decided at headquartersin accordance
with aseven-point scale. The applicant confirmed that before she left
the company everyone had been issued with anew job description and
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had been formally advised of agrade and merit rating. Thishad never
happened in the past.

The scope for fresh equal pay claims seems to have been limited
by these developments but we heard that two male employees
continued to be paid at rates above the basic wage for their grade and
that this was due to a previous ‘red-circling’ arrangement. We were
informed that these discrepancies would eventually disappear due to
the pay of the two men being held at current levels.

We heard that the company had had no other experience of sex or
race discrimination cases. The company did not call itself an equal
opportunity employer, nor had it sought to include any references to
equality of opportunity in the staff handbook. The case had not
precipitated any more general review of practice or procedure beyond
the review of the pay structure. However, it was maintained that
women did well within the organisation. Apart from the observation
that both the sales director and the personnel manager whom we
interviewed were women, we have no independent corroboration of
that claim.

Conclusions

Theintervention of thetribunal seemsto have been successful not only
in getting better pay for the applicant but also in setting up a new
grading system and a method of merit payments which the company
itself admitted was long overdue. Without the applicant having taken
the case it is doubtful that any of these changes would have been
introduced. ACAS played an important role in promoting these
reforms, one of the few cases in this sample where we have been able
to make such acomment. We note that ACAS was able to be of most
help in giving advice to the employer about a new pay structure after
the tribunal had come to a decision. We note, too, that it was the
advisory service of ACAS, invited by the employer after the tribunal,
rather than the conciliation service of ACAS which played a
constructiverole.

A company official was disciplined for mishandling the
applicant’ s grievance but, as might be expected in an equal pay case,
the tribunal decision had no noticeable impact on the development of
equal opportunity policies within the company.
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E2: StarpressLtd
Starpressis one of agroup of companieswith common proprietorship
in the publishing and communications industry. It is, however,
operationally independent and has its own personnel function. At the
time we carried out interviewing the company employed about 750,
of whom 300 were skilled workersin the printing tradeswith only one
of these being awoman. The remainder were unskilled workers and
office staff. The company had recently come through a maor
rationalisation of its operations due to the introduction of new
technology, and had lost about half itsworkforce. All employeesare
members of trade unions.

For this case study we interviewed the company’s personnel
director, atrade union representative and the two applicants.

The decision
The tribuna decided that the applicants, two female cleaners, were
entitled to equal pay with male cleaners because their work was of a
broadly similar nature. The company wasinstructed to pay thewomen
the difference between their wages and that of a male cleaner
backdated for a period of two years.

Both the employer and the applicants were legally represented at
the tribunal and the applicants’ case was legally assisted by the EOC.

Case history
The applicants were two of agroup of about 10 female cleaners who
were employed on a part-time basis by the company. They
commenced work at 4 am and had generaly left the premises by the
time the working day began for other employees. The two women
sought to compare themselves with male cleaners who were for the
most part employed full-time by the company and who worked
dayshift hours. The applicants had been unhappy with their rate of
pay for some time and had from time to time let it be known that they
thought they should be getting more money. Thethreat of redundancy
had hung over their heads for some time and the rest of the workforce
was being severely cut back. As cleaning staff left, they were not
replaced and the applicants believed they were being asked to do an
increasing amount of work for the same money.

The women had been aware for some time that their jobs were at
risk, and there had been talk of contracting out the cleaning services.
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By the time the applicants came to make a complaint to the industrial
tribunal, they had in fact been made redundant and the company had
contracted out the cleaning services.

Theapplicants had tried for sometimeto enlist the support of their
union to pursue the complaint of unequal pay with management.
Although alocal union official had been sympathetic, senior officers
of the union decided not to give the women support. Thisresulted in
the applicants taking the union to an industrial tribunal in a separate
development asthey aleged that the failure of the union to support the
equal pay claim against Starpress had prejudiced their chances of
success and resulted in their receiving less compensation.

It should be noted that the practices of certain branchesof theunion
had come under separate criticism from the EOC. The applicants had
themselves been refused admission to the section which the male
cleanersbelonged to. Indeed they had experienced somedifficulty in
getting any section to take them on as members.

The applicants decided to raise their claim for equal pay directly
with management through their supervisor. They allegethat they were
threatened with the sack and warned that their redundancy pay could
be cut if they continued to pursue the equal pay claim. However, the
applicants wrote to ACAS and were advised by ACAS to approach
the EOC.

The company defended the case because it believed that the work
done by thewomen and themenwas qualitatively different. Inredlity,
however, the company was concerned that, if it gave in to the claim,
the elaborate structure of pay differentials which had been built up
over the years would collapse and this would lead to a period of
uncertainty in industrial relations. The union refused to back the
applicants' clam for equal pay because it was believed the claim
would lead to wider redundanciesfor cleanersthroughout theindustry.
However, a local official of the applicants union believed that the
decision to contract out cleaning services had already been taken
before the applicants took the case to tribunal. At the tribunal the
company sought to provethat thejob of amalecleaner whichinvolved
cleaning male toilets was more onerous than that of afemale cleaner
involved in cleaning female toilets. It was argued that the male
cleaners spent more time cleaning toilets and that their jobs involved
ahigher ‘obnoxious element. Inaddition, it wasclaimed that themale
toilets were used more frequently and that there were more of them.

133



Promoting sex equality

However, the tribunal adopted the ssimple view that cleaning was
cleaning and ruled in favour of the applicants.

Effects and consequences

The company was concerned that losing the case would make it
vulnerable to claims from other quarters. Particular concern was
raised about the scope for equal value claims since pay differentials
in the industry could probably not be justified on any objective basis.
The company therefore tried to avoid publicity about the case and
engaged in what it described as a ‘damage-limitation exercise'.
Personnel directors from the various related companies got together
to discuss the implications of the case and how they could prevent
future problems. It was decided to speed up and broaden the
contracting-out of all servicejobs, and asaresult, two other companies
in the group decided to contract out cleaning services. We were told
that Starpress would never directly employ part-time female cleaners
again.

The company paid the women about £1,000 each in pay arrears.
There was some difficulty in agreeing the amount and the personnel
director took the view that the women had agreed to accept |ess money
becausethey weregetting ‘ cashin hand’. The applicantsbelieved that
they should have got more money but hoped to sort this out in their
case against the union.

There were no more positive consequences to flow from the case
either in terms of a general regrading exercise or in the direction of
policy developments concerning equality of opportunity for women.
There have been separate devel opmentsfollowing an investigation by
the EOC into membership practicesin the applicants’ trade union but
we cannot comment on how effective this investigation has been in
removing restrictive membership practices, or on how it will have
affected, if at all, employment practices within the industry.

Conclusions

Apart from the fact that the applicants received back pay, and
accepting that this may not have been the full amount due, there were
no further constructive developments following on directly from this
particular case. The organisation as awhole took defensive action to
limit possible repercussions in related companies, and cleaning and
other services were contracted out. The company claimed that as a
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result of the application it had been forced to take steps which in the
long term would result in those women working in the industry losing
out. For example, the company claimed that the rates of pay offered
to women by outside contractors would be even lower than those
which the company had been paying.

The company could have decided to retain the women and pay
them the same rate as men. Instead it contributed to the lowering of
female wage rates by seeking the same service at acheaper pricefrom
an outside contractor.

E3: Northside DealersLtd
The company isamotor deal ership, oneof agroup of eight deal erships
throughout the UK trading under different names but under the same
proprietorship. The group is in turn part of a wider network of
companies with interestsin the leisure and travel industry. Northside
itself employs about 80 staff and has considerable operational
autonomy, athough personnel and industrial relations matters are the
responsibility of atraining manager based at group headquarters. Itis
oneof thebiggest dealershipsinthegroup. Staff include motor vehicle
mechanics and technicians, car sales staff, and parts department
employees. Only about 25 per cent of staff, mostly motor mechanics,
are in the trade union recognised by the company.

Datafor this case study derivesfrom interviews with the manager
of the dealership, the parts manager, a trade union officia and the
company training manager.

The decision
Theapplicant madetwo complaintsto thetribunal and both wereheard
a the same hearing. A complaint made by the applicant under the
SDA that she had been dismissed by the employer due to her sex was
rejected by the tribunal. However, it found her application for equal
pay to bewell founded in that thework she did wasthe sameor broadly
similar to that of a male comparator. The respondent was instructed
to pay the applicant arrears for a period of nine months prior to her
dismissal from the company.

At the tribunal the applicant was represented by a trade union
official and the company by the training manager.
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Case history

The applicant was employed by the company as a van sales driver.
Her job involved delivering goods to customers and collecting cash
on a route which had been allocated to her as one of four employees
doing similar type of work. She had been provided with a written
statement of termsand conditions of employment by the company and
her letter of appointment stated that her job title was that of ‘ van sales
driver’.

At thetimeof theannual wagereview shewasawarded anincrease
of 2 per cent, but she discovered that two male van sales drivers had
been offered increases of 5 per cent. She discovered at the same time
that the basic wage of the two men was higher than hers. She
complained about thisto the parts manager, but was told that, despite
her jobtitle, shewasreadly avandriver and not avan salesdriver. The
manager told her that the men were expected to engagein selling parts
for the company in the course of their rounds and they were therefore
entitled to a higher wage rate. This claim was the essence of the
company’s defence at the tribunal.

A few weeks after the applicant complained to the parts manager
she was dismissed from the company’ s employment after she refused
to return to a customer to collect an unpaid account. The applicant
complained that there had been sex discrimination in the way she had
been selected for interview, but the tribunal did not find thisto be so.
She had been employed by the company for less than two years at the
time of her dismissal and was therefore not entitled to proceed under
the EP(C)A.

At thetribunal the company sought to maintain that thejob titlein
the applicant’s letter of employment had been wrong and that a
mistake had been made by the company. However, when evidence
was heard from the two male van sales drivers it became clear that
selling wasavery minor part, if any, of their job tasksand, in addition,
the company was unable to produce any figure showing the level of
sales obtained by the two men.

Effects and consequences

We heard from both the general manager and a trade union officia
who represented the applicant at the tribunal that she had received the
full amount of back pay athough we were not able to trace the
applicant to verify payment details. One immediate repercussion of
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the case wasthat another femaledriver whosejobtitlewas‘ vandriver’
rather than ‘van salesdriver’ (although she maintained that shedid the
same as the applicant) had her case for equal pay with the male van
drivers taken up by the union. This was granted by the company on
condition that she agreed to take on exactly the sametasks asthe men.

The training manager told us that as a result of the case the
company had become more aware of the position of women within the
organisation and they had therefore taken the opportunity to look at
the rates of pay of male and femal e reception staff. He acknowledged
that until the case male and female reception staff had been doing
basically the same job but getting different rates of pay. The men had
been called ‘technical assistants and the women *clerical assistants'.
Now they had the same job title throughout all eight dealerships and
the rates of pay had been harmonised.

We were told that the circumstances which gave rise to this case
were unique and were the result of an anomaly at this particular
dealership. Work practices varied from one deal ership to another and
Northside had a greater amount of van delivery work than others.
Therewere no obviousrepercussionsfor other dealershipswithregard
to van delivery jobs. In the view of the general manager, the main
outcome was that he had become much more aware of the need for
clearly defined job descriptions. He maintained that the jobs of the
applicant and the men had been different but the company’ s case had
in his view failed because it did not have the documentary evidence
to show that there were differences.

The training manager told us he had a remit for the promotion of
equality of opportunity throughout the company. After the launch of
the CRE Code of Practice senior line managers had attended atraining
course. From time to time he received booklets from the EOC which
he passed on to local managers. The company had a policy statement
dated four years prior to our visit entitled ‘ Race Relations and Equal
Opportunities’ which contained references to the SDA and EqPA. (It
took several minutes of rummaging through filing cabinets before a
copy wasfound!) A section from the policy statement isquoted in the
staff conditions of service handbook which was found more readily.
At Northside the general manager recalled having received a policy
statement on equality of opportunity from headquartersbut wasunable
to produce a copy after some searching. A staff conditions of service
handbook wasfound. The general manager took the view that all staff
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must know about the policy because each was required to read and
sign for his or her own personal copy of the handbook.

Conclusions

The tribunal resolved the disparity in pay between male and female
van sales drivers. Although the applicant had been dismissed by the
employer in connection, it seemed, with another incident, another
woman doing asimilar job had been granted equal pay with the male
drivers. Furthermore, there had been areview of theposition of female
reception staff and differences in pay had been harmonised. The
company had been made aware of the need for more detailed job
descriptions, if only as a defensive tactic at any future industrial
tribunals.

The company had an equal opportunity policy statement which
had been unchanged for four years. The case had not led to areview
of the operation of that policy.

The trade union had played an important role in pursuing the
applicant’s case and in following up on the implications of the case
with respect to thejob of another female employee. The union played
this role despite the fact that neither of the two women was a member
of the union at the time, although both agreed to join as a condition of
obtaining union support. The constructive attitude of the union in this
case contrasts sharply with the attitude of the relevant unions in the
Power Supplies Co. and Starpress cases.

E4: Butcher Engineering Ltd
The employer isalight engineering company employing in excess of
1,000 workers nearly all of whom are based at one site. Butcher
Engineering was described to us as a family run firm with close ties
to the local community, it being one of the principal employersin the
locality. The company recognises two unions both active in the
engineering industry and these have full negotiating rights. About 70
per cent of the workforce are members of trade unions.

For this case study we carried out interviews with the personnel
officer, atrade union official and the applicant.

Thetribunal’s decision

Theapplicant claimed that shewasemployed on likework withamale
comparator who received ahigher rate of pay. Thetribunal found that
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the applicant was employed on likework with her comparator and that
the company had failed to make out a genuine materia difference
defence. It ordered the company to pay the applicant arrears for a
period of two years before the date of her application. An aternative
claim that she was employed on work of equal vaue to two male
comparators was not considered. The tribunal took the view that it
would only consider theequal valueclaimif the*likework’ casecould
not be established.

The applicant was represented at the tribunal by an official of her
trade union. The company was represented by an adviser from a
branch of the Engineering Employers Federation (EEF).

Case history

The applicant was employed as a tools control clerk and had been
employed by the company for a period of about 11 years at the time
the application was made. Her job was to supply tools from the
company’ s stock of about 40,000 tools to sub-contractors engaged on
work for the company. Thejob involved tracing the location of tools,
checking on availability and logging them in and out. In addition, she
had various residual duties and might be called upon to do typing in
the office from time to time.

Her comparator had been with the company for some six yearsand
also held the position of tool control clerk. At first his job had been
identical to the applicant’s except that he could not type and he was
therefore allocated other clerical duties. Astime progressed the tool
control tasks became divided as a matter of convenience between the
two clerks, with the applicant handling existing tools and her
comparator handling new tools.

The applicant was a union representative and would on occasions
attend meetingsheld at the premises. At one union meeting it emerged
that the applicant was paid less than her comparator and the union
decided that this discrepancy ought to be taken up with management.
The applicant had the support of her comparator and he even gave
evidence on her behalf at the tribunal hearing. The applicant told us
that since the introduction of new managersindustrial relationsin the
company had deteriorated. At one time there was very close
cooperation with management and problems would always be sorted
out by negotiation. The new managers had introduced batch
production methods which the union thought were unsuited to the
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product and which had altered traditional working patterns. We got
theimpression that the case was pursued by the union as part of awider
campaign against new management practices. The applicant would
not have pursued the case without the encouragement and support of
her union.

We heard that the applicant and the union had exhausted all the
recognised grievance procedures prior to raising an application to the
tribunal. The company argued at the tribunal that it had become
necessary to allocate a new task to the comparator which gave him a
greater degree of responsibility and which justified the difference in
pay. Hisjob, it wasargued, required ahigher degree of technical skill
because it involved the extraction of information from engineering
drawings. However, the comparator gave evidence that it was a
common-sense task requiring no specia knowledge or skill. It
emerged that the applicant was on occasions required to operate a
VDU and the tribunal decided that such a task was of comparable
technical complexity to consulting engineering drawings. The
tribunal considered that the comparator’s new task was in any event
merely another aspect of the normal dutiesof acontrol clerk. Thetasks
done by the applicant and her comparator may have been different
from time to time but they could all be subsumed under the general
job description and terms and conditions of employment of a tool
control clerk.

Effects and consequences

Within a few months of the tribuna decision the applicant had
accepted voluntary redundancy from the company. The company
decided to computerise the tool control procedures and thejob of tool
control clerk disappeared. She was offered alternative work but did
not find it to her liking and declined the offer. She believes she was
manoeuvred out of a job and that more interesting work could have
been found for her if the company had wanted to keep her. In her view
the company had wanted to demonstrate to others the consequences
of taking the company to an industrial tribunal.

After thetribunal the company employed the EEF officer who had
represented the company at the hearing as a consultant to advise on
irregularities in the grading structure and where necessary to devise
new job grades. However, it was clear that this exercise fell far short
of a proper job evaluation scheme and that no major changes in the
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grading system had resulted. The purpose had rather been to discover
if there were areas of work where the company might be vulnerable
to further equal pay claims.

The personnel officer said the lesson had been learned that
compromise was preferable to losing at a tribunal. He himself had
been of the opinion that the company would lose the case; he had
therefore advised senior management to settle but he had been
overruled. Henow believed hisown position in the company had been
enhanced and that alternativesto going thewhol e distanceto atribunal
would now be looked at more carefully in any future cases. Another
equal pay claim had in fact been resolved by negotiation.

The company did not have an equal opportunity policy statement
and no consideration had been given to developing one. The company
preferred to employ women in certain workshops where there was a
tradition of female employment, industrial sewing being mentioned as
an example. Much of the recruitment to the company till took place
through informal methods. The company had in the view of the
personnel manager a good local reputation and strong connections
with the local community. Family connections certainly helped in
getting employment with the company.

Conclusions

The caseitself had no immediate impact for the jobs of other workers
and there were no consequential equal pay claims. Both tool control
clerk jobs were abolished shortly after the tribunal due to the
introduction of new technology. The applicant was awarded back pay
for atwo-year period and with redundancy money we heard that this
came to about £5,000.

The company had taken defensive action to deal with anomalies
in the pay structure which it thought might give rise to further equal
pay claims. However, there had been no detailed examination of the
jobs done by men and women in the organisation with a view to
creating agrading and pay structure which was free of sex bias.

Within the company there was a very low level of awareness of
equal opportunity issuesand therewas no evidencethat awareness had
been raised by the tribunal’s decision.
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ES5: Craft CasingsLtd
The company makes personal computer cases for alarge well-known
computer manufacturer. At the time of the tribunal the company
employed about 600 people although due to expansion the number of
employees was likely to increase to about 800 within the year. The
company hasfive different sitesall located in close proximity to each
other and there was considerable transfer of personnel between sites.
The company is part of a larger multinational group but is
operationally independent both in terms of industrial relations and
day-to-day commercial decision-making. There are no trade unions.
For this case study weinterviewed the personnel manager and two
applicants.

The decision
The tribunal found that all six applicants were entitled to equal pay
with a male comparator. Each was awarded back pay amounting to
approximately £400. The tribuna also considered an application
made by some of the women that they had been victimised contrary
to section 4 of the SDA by being denied opportunity for overtime
working as a result of their equal pay clam. This application was
refused. In a separate case the women also claimed that they had been
unfairly dismissed by the company, and some women in addition
claimed that their dismissal amounted to victimisation under section
4 of the SDA. A separate decision was issued on that application
which later went to appeal, but we are concerned here primarily with
the equal pay clam.

The company was represented at the tribunal by the personnel
manager and the applicants by a solicitor. The case was legally
assisted by the EOC.

Case history

The applicants were employed as power-press operators and
spot-welders to work on a new order for the production of personal
computer casings. The applicants’ principal comparator had
commenced work for the company some six months before the
applicants. He had originally been employed on the paint-line,
although as a result of changes in work patterns, and due to a
reorganisation of work between the company’s various sites, he was
now mainly employed on the power presses. Fromtimetotimeinthe
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past some of the applicants had been required to work on the paint-line
assembly.

The company maintained that the main comparator had specific
training as a paint spray-gun operator which among other factors
entitled himto adifferent hourly rate from the applicants. Hewaspaid
£3.23 per hour whereas the applicants were paid £2.35 per hour. The
company maintained that this amounted to a material difference
between hiswork and theirs, but thetribunal found that the comparator
had not carried out this task since the last major reorganisation, and
that the applicants and the comparator were now employed on the
same or broadly similar work.

There were, in addition, other employees with whom the
applicants sought to compare themselves. These were employed
primarily as setters but the tribunal found that the work of these men
was sufficiently different from that of the applicants, even although
once the men had set the machines up, they then went on to operating
tasks which were more or less similar to the tasks done by the
applicants.

The company took the view that the women had been spurred on
in their application by ‘outsiders (meaning, it seemed, the EOC). It
maintained that it tried to sort out the women’ s claim in aconstructive
way by inviting the women to discuss the claim. In the company’s
view they were hostile and anti-company, and once they had involved
the EOC there was no possibility of a settlement. The applicants
remained very bitter about the company, claiming that there was no
attempt to resolve their equal pay grievance. Intheir view, when the
company was presented with the equal pay clam its immediate
reaction wasto try to engineer their dismissal. Thisit managed to do
by transferring them to another area of work which the company knew
was coming to an end. While there may have been a genuine need for
redundancies, the applicants argued that the company took the
opportunity to get rid of them, rather than other employees who had
been taken on more recently, because they were regarded as
troublemakers.

Effects and consequences

Even after the tribunal’s decision the company still refused to
acknowledge that there was any validity inthe applicants claim. The
personnel manager believed that the tribunal had failed to understand
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what it waslikeworking in afactory where work patterns and routines
changed frequently due to new orders being received. Employees
could not expect to be engaged in the same tasks all thetime, and they
had to be ready to change jobs and sites when one consignment of
work had been completed. Inthe view of the personnel manager, the
discrepancy in wages had been due to men transferring to less skilled
work (in thisinstance to the same work as the applicants) but carrying
the wage rate for the old job with them. The company’ s expectation
wasthat they would moveback to their original tasksoncethese started
up again. He said this ‘red-circling’ of wages could happen
irrespective of whether the employee being transferred was a man or
a woman (although in practice he could not think of any instances
wherewomen on ahigher wagerate had been transferred to lower paid
work but retained the old rate).

The main implication of the case had therefore been that the
company had decided to introduce alimit on the period during which
an employee’s rate of pay would be red-circled. Consequent to the
tribunal jobs would be red-lined after transfer to another area of work
which normally attracted a lower rate for a maximum period of 3
months. After that period the person transferred would revert to the
going ratefor thejob. Thisnew system had apparently been put to the
works council and had been accepted. The personnel manager told us
he had taken legal advice which had given him the impression that a
tribuna would be unlikely to entertain further claimsfor equal pay, if
such asystem was operational, and if adifference between aman and
awoman’ swage could be shown to be only atemporary arrangement.

At thetimeof our interview the dismissal and victimisation claims
had not been finally resolved, but the women were of the view that
they had lost their jobs due to the equal pay clam. Their dismissal
would, they believed, serve as awarning to other employees and the
company’s action had, it was thought, warned other women off
pursuing similar claims. Not surprisingly, the company claimed that
thefact that there had been no claimsfrom other women demonstrated
that the applicants had been out on alimb and were troublemakers.

The company had no equal opportunity policy statement and had
no plansto introduce one. Employees, weweretold, got the samerate
for the job irrespective of sex. About one third of employees were
women who for the most part worked in the ‘cable shop’. The
personnel manager thought this was a good arrangement because
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women had ‘nimblefingers' and making cableswas not suitable work
for men.

Conclusions

An important change had been introduced which would have reduced
disparities in pay due to historic red-circling of wages. In so far as
one consequence of red-circling was inequality of pay between men
and women (as seems to have been the consequence in this instance),
the effect of the new three-month regulation will be to reduce male
wages rather to increase female wages. It istherefore not surprising
that the company embraced the new regulation as a solution to pay
parity problems since it aso served to contain labour costs. This
solution, however, offered no possibility of improving female wages
inthe company and it could therefore be argued that no wider material
benefits have emerged from the case.

Theapplicantslost their jobs, they believed, asaresult of the equal
pay clam. Thiswill have served as a warning to potential tribunal
applicants about their likely fate should they pursue pay grievancesin
similar fashion. The company hasafree hand since managerial power
Is not checked by trade unions.

E6: Hilling Council

The employer isan upper-tier local authority with in excess of 20,000
employees. The department of the council we are concerned with
provides socia care servicesto theareaand has over 1,000 employees
including professional and administrative staff. The department has
its own personnel function.

For this case study, the only successful equal pay claim against a
public sector body in the three-year study period, we conducted
interviews with the principal personnel officer of the department, an
officer of the council’s central personnel section and a trade union
official.

The decision

Thetribuna decided that the applicant was entitled to equal pay with
a male comparator and that the contract of the applicant should be
atered so as to be not less favourable than the contract of her
comparator. The employer did not seek to contest that the applicant
and her comparator were employed on like work but argued that there
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wasagenuinematerial difference betweenthe applicant’ scontract and
that of the comparator. The applicant was awarded a sum equivalent
to the difference in remuneration between herself and her comparator
for aperiod of two years prior to the date of the decision.

In a separate action following the decision of the tribunal, the
applicant sued the authority in court for breach of contract in an
attempt to recover loss of earnings for the years not covered by the
tribunal’ saward. This action was successful.

Theemployer was represented at the tribunal by asolicitor and the
applicant presented her own case.

Case history

The applicant was employed as a social worker by the council. She
had previously been employed as a social worker by atown council,
which we can call Marley, which following a reorganisation of local
authorities was amalgamated into Hilling. It was part of the
reorganisation package that Hilling would honour the terms and
conditions of employment of the previous employer.

During the period of her employment with Marley the social work
profession was itself reorganised so that those with a professiona
social work qualification became qualified social workers and those
without became unqualified social workers. Different rates of pay
applied to the two sides of the profession. The applicant did not have
any of the recognised qualifications which automatically entitled her
to become aqualified social worker, but there was an arrangement that
those awarded a ‘ declaration of recognition of experience’ would be
admitted as qualified social workers. Following the reorganisation of
the profession, the applicant received a letter of appointment which
placed her on the qualified scale.

However, although the applicant had thisletter of appointment she
continued to be paid as an unqualified social worker contrary to the
terms of the letter of appointment, and she continued to be described
by the authority asunqualified. She complained about thisand Marley
entered into a special arrangement with her whereby she was paid at
two points above the appropriate rate on the unqualified scae. The
applicant wasnever fully happy with thisarrangement: over the period
of thefollowing 10 years she continued to petition her employer, first
Marley and then Hilling, to grant her qualified status but both refused.
The employer claimed at the tribunal that, in entering into the special
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salary arrangement, the applicant had agreed not to pursue her
qualified status claim. It was said that she had signed a document to
this effect at the time, but the applicant denied having signed a
document, and the authority was unable to produce it in evidence at
the tribunal.

Thepositionis, then, that the applicant had aletter of appointment
from her previous employer appointing her on the qualified social
worker scale. This contract was never put into practice, and she
continued to be paid on an unqualified rate. She had been in dispute
with her employer for years about this matter but the authority had
refused to grant her qualified status. The case had even been
considered by the director of the department who had personally
refused her request. The dispute had soured the applicant’ s relations
with the department for more than a decade.

The applicant sought to compare herself with a male who was
unqualified but whom the department wrongly thought was qualified
and who had been receiving the qualified social workers rate of pay
until an application for promotion revealed his true status. It wasthe
view of the authority’s personnel officer that the applicant and the
comparator had connived together to bring the case against the
authority. The appearance of the comparator on the scene was
fortuitous for the applicant, in his view, because it provided her with
another avenue for pursuing her claim for qualified status and rates of
pay. The authority’s case rested on the fact that the comparator had
been paid in error by the authority and that thisamounted to amaterial
difference in the contracts which justified the differences in pay.

The tribunal took the view that an error could not be held to be a
material difference. In any case, there had been an error made with
reference to the applicant’s status which consisted in continuing to
treat her as unqualified when she had a letter offering her a contract
on the qualified scale. The authority had had many opportunities to
rectify the error against the applicant but had chosen not to do so. It
had gone along with a situation in which an error made in the case of
amale employee had been allowed to operate to his advantage, but an
error made in the case of a female employee had operated to her
disadvantage. The authority had been unreasonable in allowing this
situation to continue.

147



Promoting sex equality

Effects and consequences

Theapplicant’ scontract of employment with theauthority wasunique.
While the authority employed a small number (16) of unqualified
social workersin addition to the applicant, nonewasin the applicant’s
situation of having received a contract of employment which had not
been honoured, and none had entered into aspecial salary arrangement
with the authority. The resolution of the case to the applicant’s
satisfaction and her pursuit of the casein the courts at alater stage had
no direct consequences for the terms and conditions of employment
of other employees.

The applicant’s dispute with the authority and its predecessor
predated the coming into effect of the Equal Pay Act in 1975 and it
was only by chance when a suitable comparator appeared on the scene
that the applicant was able to pursue a case under that legidation. It
is perhaps worth noting, however, that al those who failed to gain
qualified social worker status after the reorgani sation of the profession
were women.

As far as the authority was concerned the case did not raise any
broader issues concerning equality of opportunity. There was an
admission that the authority had been intransigent in the past and that
a more enlightened authority might have resolved the case earlier.
Instead attitudes became more inflexible as the years progressed, and
the authority dug inits heels and refused to givein.

The decision did nothing to endear the tribunal system to the
department’s managers. In the opinion of the personnel manager,
another tribunal would have come to a different view. The panel, of
whom two were women, choseto support the applicant becauseit had,
inhisview, feminist sympathies, and waslooking for acaseto uphold.
The panel’s sympathies prevented it from appreciating the merits of
the department’s case. The whole process may have hardened
managerial attitudes on equality issues but we had no evidence that
attitudes on these matters had been particularly progressive or forward
looking prior to the tribunal.

The case seems to have had no impact at all on the progress that
the authority had been making towards implementing an equal
opportunity policy. The tribunal was seen as a purely internal
departmental matter with no wider implications for the authority.
Since the case the authority had come under the control of the Labour
Party which had a manifesto commitment to promote equality of
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opportunity. Some elements of that policy such as the establishment
of a women's committee had already come into effect, and a
programme of training was about to be set up for all those involved in
recruitment and training.

Conclusions

The applicant’s long-standing grievance against the authority was
successfully resolved by her use of the equal pay legislation. Her
success at tribunal allowed her to pursue a case against the authority
in the ordinary courts and to win that case as well, although she had
to pay her own court coststo do so. It isarguable whether she would
have succeeded in court without the tribunal decision behind her. The
decision must have given her the confidence to pursue mattersfurther.

Other equal pay cases

We now turn to the remaining six equal pay cases in the secondary
group of case studies. As in previous chapters we consider each
employer in turn and summarise our conclusions about the group at
the end of the section. The employers are all private sector
organisations, five being commercial organisations and one being a
voluntary body.

E7. Chestertons Ltd

This is the only equal vaue case in the sample. The employer is a
furniture maker and a case was brought by 23 female machinists who
claimed that their work as machinists was of equal vaue to work
carried out by maleupholsterers. Theworkforce had been contracting,
having fallen from a peak of almost 400 employees in the 1970s to
only 120 at the time the claim was made. Most of the shop floor
employeeswere members of asmall trade union activein thefurniture
business. The applicants were represented by counsel and were
legally assisted by the EOC. The employer was represented by an
industrial relations advisor.

Femal e machinists and mal e upholsterers were on the same basic
rate of pay, but, some years prior to the application, the male
upholsterers had managed to negotiate an allowance of 16 per cent on
top of the basic rate on the grounds that they were now doing heavier
work and working in more congested surroundings. The tribuna
asked an independent expert to decide whether the work of the two
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groups was of equal value. The expert’s report concluded that the
work of the women was at least of equal value. The skills required
were about the same and, although the men’s tasks required greater
physical effort, the women'’s tasks were more complex. The report
concluded that the men’s tasks were worth 15.5 points and the
women'’ s tasks 16 points.

The company did not challenge the expert’ s report and conceded
that the jobs of the applicants and the male uphol sterers were of equal
value, but it sought to show that the difference in contract was dueto
a material factor other than sex. The company sought to show that
because the weight of finished products had increased and becausethe
upholstery workshop had become congested due to an increase in the
volume of work, it had become necessary for the company to pay
upholsterers the extra 16 per cent as an incentive to retain them in
employment.

However, the tribunal found that no work study was carried out at
thetimetheallowancewasawarded to enquireinto whether thefemale
machinists might be similarly entitled to such an allowance. At the
time the alowance was awarded there was no objective evidence
available of any material factor amounting to adifference in the work
carried out by the male upholsterers which justified the disparity. It
arose because the men had negotiated the allowance and the women
had not and for no other reason.

As a consequence of the case the system of allowances was
harmoni sed and machi nistswere put on the same system of alowances
as the upholsterers. In addition, the company had to find two years
back pay for the 23 applicants at a cost of £20,000. The applicants
agreed to accept payment in two stages to ease the company’s cash
flow problem.

After the applicants success the remaining machinists who had
not joined in with the original claim made applications to the tribunal
for equal pay. The company won some of these cases but lost others.
Weweretold by the chief executive of the company that, dueto skilful
stalling of the case by the company, by the time the second round of
cases were heard, the women had been on the harmonised rate of pay
for some time so that the amount of back pay was proportionately less
because of the two-year rule.

There had been no equal value claims from other groups of
workers, although the possibility of further claims seemed to exist as
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only the machinists and the upholsterers were paid the new
harmonised rate.

E8: Higgins International

The company is the UK subsidiary of a multinational e ectronics
company whose headquarters are overseas. The British workforce
consists of 130 employees involved only in sales and marketing, as
the company hasno productionsitesinthe UK. Thereisnotradeunion
organisation at the company’s present site. Internationally the
company employs about 30,000 workers.

The applicant had been employed as a personnel officer with the
company for a period of three years up to the time of her retirement.
Shetook retirement when the company transferred its UK officesto a
sitewhich it became inconvenient for the applicant to work from, and
anew personnel officer was employed in her place. Prior to working
aspersonnel officer the applicant worked as secretary to the managing
director, and when the previous personnel manager retired the
applicant took over as personne officer. In claiming equa pay the
applicant sought to compare herself both with her predecessor, the
personnel manager, and with her successor, the new personnel officer
who took over on her retirement. The applicant was represented by
counsel and was legally assisted by the EOC. The employer was
represented by an official of the Engineering Employers Federation.

A pre-hearing assessment had ruled that the applicant could not in
law compare herself with a successor, but at the full hearing the panel
set aside that view and decided to hear both claims. It found that the
applicant did not do like work with her predecessor as there were
substantial differences in qualifications and in the level of
decision-making. The applicant had been appointed as personnel
officer to carry out ajob which was different from the job undertaken
by her predecessor.

Thetribunal took the view that Article 119 of the Treaty of Rome
entitled the applicant to compare herself with her successor, a male
who had been appointed on a salary higher by some £2,000. The
company did not seek to contest that the applicant and her successor
didlikework. Itscase had been that comparison with a successor was
not possible under the EQPA and that a company ought to be allowed
to pay asuccessor ahigher rate of pay if it was necessary to attract the
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best person for the job. Thetribunal therefore ruled that the applicant
was entitled to equal pay with the successor.

This case seems to have been pursued with aview to establishing
a legal precedent. This fact was appreciated by the employer who
claimed that he would be aware in the future of the risk of employing
aman on a higher salary to replace a female, but he saw no need to
take any other action consequent to the decision. There had been no
attempt to review the company’ s salary structure nor had the tribunal
given any hint or indication that this was necessary.

E9: New World Schools

The employer is a religious organisation which runs private schools
throughout the UK and elsewhere. The applicant was ateacher in one
of these schools and had been employed by the organisation for about
six years. She applied to anindustria tribunal, having been refused a
home owner’s allowance by the employer who considered that as a
married woman she could not be regarded asahead of household. She
compared herself with a male teacher and colleague who had
successfully claimed the allowance after the appropriate qualifying
period. The applicant was legally represented at the tribunal and her
case was assisted by the EOC. The employer was represented by a
regional director. Membership of trade unionsis not permitted by the
organisation.

The applicant was a married woman whose salary was the main
source of household income. Her husband was self-employed and
contributed to the household only an irregular income. The employer
had a scheme for its teachers whereby those who were purchasing a
house on amortgage and who had five or more years experience were
entitled to qualify for a home owner’ s allowance of £180 per month.
The applicant wroteto her employer claiming the allowance when she
becameentitled to do so by length of service, but her clamwasrefused
in aletter which told her that ‘inasmuch as you are a married woman
and being supported you are not eligible’. The letter went on to say
that the allowance was only payable to heads of household.

The tribunal found that the employer’s rationale for paying
allowances was based on assumptions which were discriminatory
against women. The system of allowances assumed that only men
were heads of household. In the view of the tribunal it was wrong to
assume that men were more likely to be the primary income earners
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for the household. The tribuna found that there was no material
difference in the work done by the applicant and her comparator and
that the applicant was therefore entitled to receive the allowance. She
was awarded arrears of payment amounting to over £3,000.
Weheard fromtheemployer’ sregional director that therehad been
previous complaints about the way the allowance scheme was
operated and that the matter was due to be discussed at anational level
at the time the applicant raised the complaint. The applicant had been
assured that even if the matter was not resolved to her satisfaction by
the national council he would undertake to change the alowance
system within the region. He had asked the applicant to wait for the
outcome of the national conference but she had not felt able to do so.
Theregional director was not surprised by the tribunal’ s decision.
He claims to have used the decision to good effect to persuade the
national organisation to change the terms of the allowance scheme.
Sincethe decision, alowances have been awarded to male and female
employees irrespective of sex or marital status and without any
enquiry into whether there were other earners in the household.
Employeesonly had to meet thequalifying period of fiveyearsservice.
Between 40 and 50 employees were immediately affected by the
changein policy and all these were now paid the allowance.

E10: Motorbox Ltd

The company makes gear boxes for motor vehicles. It employs about
350 people on two sites and there is a print room at each site. Two
female applicants working in the print room on one site sought to
compare themselves to a male worker at the other print room who
earned amost £1,000 ayear more. The applicants were represented
at the tribuna by a union official and the respondent by an industrial
relations director.

Two yearsprior to the application to the tribunal the employer had
carried out a job evaluation exercise and job descriptions were
produced for each employee, although it seems that these were never
issued. Thejob evaluation exercise had rated thejobs of the applicants
and the comparator as being of the same value, each being awarded
197 points. When the applicants became aware that their jobs had
been rated the same asthat of the comparator but that they were being
paid less, they approached their trade union representative who drew
this fact to the attention of management. An interim payment was
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made to the applicants pending the final outcome of thejob evaluation
process and its implementation.

Following the report of the consultants who had carried out the
evaluation and awarded points to each job, it was envisaged that as a
next stage the jobs would be placed in salary grades and specific pay
rates would be allocated to each job. However, this second stage was
never carried out, and it wasthe view of thetribunal that salarieswere
subsequently fixed in an arbitrary manner without regard to the points
system produced by the consultants. We heard that there had been a
change of management after the first stage of the evaluation exercise
and it was the view of the company at the tribunal that it no longer
made commercial senseto carry through the consultants’ report to the
next stage.

The employer sought to argue at the tribunal that the comparator’ s
job had become materially different from that of the applicants since
the evaluation, but the tribunal did not accept that the employer had
presented convincing evidence that some of the tasks had become
more onerous and more frequent compared with those on the basis of
which his job description had been produced. The panel therefore
concluded that the employer had failed to prove that the difference
between the salary of the applicants and that of their comparator was
due to amaterial factor other than sex.

One of the applicants told us that the union had pursued the case
on their behalf because the company had failed to honour the
agreement made at the time of the interim award. The company had
been taken over by new managers who had refused to carry out the
second stage of the job evaluation scheme. The tribunal had forced
the company to implement the scheme and she was therefore happy
with the outcome. Asfar as she knew there had been no other claims
following the decison. A manager confirmed that the anomaly
between the two print rooms had been rectified. However, work
patterns had changed to such a degree that the job evaluation scheme
could no longer be fully implemented. The company would look
carefully at any further clams for harmonisation but no further
evaluation of jobs was planned.

Case E11: Wellmans Ltd

Wellmansisasmall company of lessthan 15 employeeswhichimports
and distributes health foods, vitamin supplements and cosmetic items
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from abroad. The company’s headquarters are overseas where all of
the manufacturing is carried out. By tradition the manager is sent by
headquarters to Britain, but all the other employees are local people.
The applicant submitted an application under both the EP(q)A and
section 6(2)(a) of the SDA claiming that she had been denied access
to the opportunity for promotion. She succeeded on both counts and
was awarded approximately £2,250. Both partieswere represented by
solicitors and the applicant was legally assisted by the EOC.

The applicant worked as a packer in the warehouse where her job
consisted of filling bottles with vitamin pills and packing, handling
and storing boxes. She worked alongside a man who was first
employed by the company at about the same time as the applicant but
who earned more money than she did. The applicant sought to
compare hersalf with this man, claiming that she did like work.

After working alongside each other for aperiod of some 18 months
the comparator left Wellmans and took employment elsewhere.
However, within two months of leaving he returned to Wellmans
having been invited back by the manager to take over the post of
warehouse manager which had recently been vacated by another
employee. The applicant believed that she was entitled to be
considered for promotion to the job of warehouse manager, since she
was working for the company when the post became vacant, and
because she had been acting as deputy to the warehouse manager
before he left. She also claimed equal pay with the now returned
comparator for the period dating from when he started back again with
the company.

The applicant thus sought to compare herself with the same man
but during two separate periods of employment. The company
resisted comparison for the first period on the grounds that although
she worked alongside the comparator, the comparator was required to
do heavy lifting which the applicant, nearing retirement age, was not
capable of doing. However, the tribunal accepted the applicant’s
evidence that she frequently lifted heavy weights and awarded her
equal pay for thefirst period of comparison. It decided that during the
second period after his return to the factory as warehouse manager,
the comparator carried out work which was substantially different
from the applicant and that there were therefore no grounds for equal
pay for the second period.
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The tribunal aso found that the applicant had not been informed
that the job of warehouse manager was vacant, and that the company
had denied her the opportunity of applying for thejob. It took theview
that she had not been told about the job or invited to apply because the
manager considered the job to be a man’sjob involving the lifting of
heavy weights. The tribunal came to the conclusion that the reason
the applicant had not been invited to apply for the job was because she
was a woman. The panel considered that she would have had a
one-third chance of securing the job had she applied, and she was
awarded onethird of thedifferential in salary paymentsfor therelevant
period. The applicant continued to work for the company for another
two years until her retirement.

Since the tribunal a new manager had been put in post by the
company. The applicant suggested that the former manager had been
removed because he mishandled the situation, but the new manager
said he had been removed because of the poor trading position of the
company and because he had been a bad communicator. The new
manager claimed her style was quite different and that all problems
were now discussed in a more open manner. She took the view that
the applicant had been unsuitable for the job of warehouse manager
due to her age, but that the previous manager could have handled the
situation with more sensitivity.

Apart from the fact that the applicant had been put on ahigher rate
of pay, therewerenowider changes. Thenew manager said shewould
have to be more cautious about employment legidation, but she took
the view that in a small company there was no room for fixed work
patterns or rigid job descriptions. everyone had to be prepared to be
flexible and this was explained to new recruits when they arrived. In
such a situation there was always the potential for disputes among
employees.

The applicant told us she had received her award but only after a
long period of time. The company paid her the amount in two stages
claiming that there were cash flow problems. She had expected to
receive moremoney from thetribunal, and she had in fact turned down
alarger amount offered in settlement by the company through ACAS.

Case E12: Grants Builders Ltd

The employer is a large construction company which builds houses
for private sale. It employs about 400 people including an
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administrative staff of about 90 and a salesteam of 25. The company
is part of a larger group of companies which we can call Grant
Holdings, and which consists of about 15 companies employing in
total over 1,000 people. The applicant was a sales negotiator with the
company, and she brought a clam for equal pay with a male whom
she regarded as employed on like work. She aso brought a claim
under section 4(1)(d) of the SDA claiming that she had beenvictimised
by her employer as aresult of making ademand for equal pay, in that
her hours of employment had been reduced from five days of work to
two.

The applicant’s claim for equal pay was rejected by the tribunal,
but the employer was found to have victimised the applicant. The
applicant was awarded £100 by way of compensation for injury to
feelings and a further £725 in lost earnings as a result of areduction
in hours. In addition, the tribunal recommended that the applicant be
restored to afive-day working week. The applicant was represented
by a solicitor, and her case was legally assisted by the EOC. The
respondent was represented by an industrial relations consultant.

The applicant worked on site as a sales negotiator showing
potential purchasersaround propertiesand arranging the preliminaries
of sales contracts. In common with most other members of the sales
team, the applicant had no contract of employment even though she
worked a30-hour week and was considered to beafull-timeempl oyee.
The exception to this state of affairs was the position of three male
employees who had contracts and who worked on a salary and
commission basis. The applicant’s view was that she was doing the
same job as one of these salesmen, but getting paid much less, and she
became involved in discussions with other female staff about how to
improvetheir termsand conditions of employment. The applicant and
other employeestook advice from the EOC and sought ameeting with
one of the company’ sdirectors. They related their grievancesto him,
including aclaim for pay parity with the male sales staff and arequest
for proper contracts of employment and job descriptions.

Thedirector took the applicant’ sgrievancesto the chairman of the
company and, it seems, lobbied on the applicant’s behalf for equal
terms and conditions with the male sales staff. The chairman turned
down these representations, and it was shortly after this meeting that
the applicant was told her working days were to be reduced from five
to two.
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The tribunal rejected the applicant’s claim for equal pay on the
grounds that, had the company operated a grading system, the
comparator would have been on a much higher grade than the
applicant due both to his previous track record in sales and to the
expectations which the company had of him. However, the tribunal
decided that the applicant’s working hours had been reduced due to
the fact that she had been the spokesperson for the women's
grievances, and had come to be regarded as a troublemaker by the
company.

The chairman of the company confirmed to us that the applicant
had received compensation, and that she had been returned to a
five-day week as recommended by the tribunal. However, the
company required her to work weekends which she found
inconvenient and which probably amounted to further victimisation,
and she resigned within a month of going back to five-day working.
It was clear to us that the chairman was quite glad she had gone
voluntarily. Indeed, he took the view that it would have been more
appropriate to have dismissed her when she made theinitial protests.
It had been a mistake to keep her on at all.

There had been no changesin theterms or conditions under which
other employees worked. The mgjority of the sales staff were till
part-timers without any contracts of employment or job descriptions,
and the company was not prepared to alter the status of these workers,
asittook theview that giving them contractswould makethe company
vulnerable under employment legislation. Contracts of employment
were regarded as privileges to be extended only to the most valuable
employees (al of whom were male). The company had refused to
consider thewider question of pay inequality onthe salesteam. Inthe
chairman’s view pay equity was the ‘small print’ of employment
legislation which he had no time for. Equal pay laws interfered with
his right to manage, and we were told ‘there's no question of equal
pay for anyone'.

It seemed that following the case the status quo had been
maintained with the added bonus for the company that the applicant,
who in the view of the company had caused all the trouble, had now
departed.
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Summary of cases E7-E12

Chesterton’s had harmonised the allowance system for upholsterers
and machinists and £20,000 had been paid out in back pay. There
were subsequent claims from machinists not included in the tribunal
application, and this had resulted in further payments by the company.
However, there were no further claims from other occupational
groups, athough it seemed that there might have been grounds.

The success of the claim against New World Schools resulted in
about 50 other employees being paid allowances subsequent to the
applicant being awarded arrears of £3,000. The tribuna decision
seems to have been used constructively by a sympathetic manager to
encouragethe organisation to changetheall owance system throughout
the country.

At Motorbox the tribunal decision was instrumental in bringing
into effect those aspects of the job evaluation exercise which affected
the applicants and the comparator. This had been financially
advantageous to the applicants. There had, however, been no
implementation of the findings of the exercise as awhole.

The retiring personnel officer at Higgins won her claim for equal
pay with a successor, but the case seems to have been presented in
order to establish alegal precedent and not primarily with aview to
encouraging the company to examine pay and conditions. No such
examination was conducted by the company.

A new manager had been installed at Wellmans and this might
have had something to do with poor personnel management by the
previous occupant. The applicant continued to work for the company
for a further two years prior to retirement and reported no
victimisation. There were no consequences for other employeeswho
each negotiated separate terms and wages directly with the manager.

There had been no improvement in the terms and conditions of
sales negotiators at Grants, and the applicant left the company shortly
after the tribunal. The chairman of the company was opposed to all
employment legidlation and particularly to any notion of pay equality
or job contracts. The prospectsfor any improvementsin these matters
looked very bleak.

Summary and conclusions

In this chapter we have considered a group of twelve equal pay cases
and tried to discover what the implications of these cases have been
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for pay and conditions and for job grades within the organisations
concerned. Where relevant, we have also sought to comment on the
implications of the decision with respect to the development of equal
opportunity policies. Eleven of the equal pay applications were
brought against private sector organisations, with one of these being
a voluntary non-profit-making body. Only one application was
against a public sector organisation and thiswas alocal authority. In
eight of the twelve cases applicantswere legally assisted by the EOC.

At Browns we discovered that the tribunal decision was
instrumental in bringing about important changes in the grading
system, and in getting a new pay scheme off the ground. 1t waslikely
that these changes would have been introduced even if the employer
had won this case, since ACAS had performed a valuable advisory
role in pointing out deficiencies in the pay structure even before the
hearing took place. New job descriptions were issued following the
review of the grading system. In addition to receiving back pay, the
applicant gained a new job title in recognition of the tasks she had in
fact been performing. She had, however, since left her job to have a
baby and had not returned. A district manager had been demoted for
his mishandling of the applicant’ s grievance.

The two applicants at Starpress were awarded pay arrears, but
there was some dispute as to whether the amount paid by the company
was the full amount. The applicants had in any case been made
redundant by the company prior to their application being lodged, but
after it became known that they were seeking pay parity. Not only
were the applicants made redundant but so also was the rest of the
company’s cleaning staff. Cleaning services were contracted out in a
move designed to head off claims from other workers which might
disrupt pay differentials in the industry. Similar action was taken by
other companies belonging to the same group. This case of itself did
not have major implications, but, coupled with a subsequent case the
applicants raised against their trade union and an investigation
conducted by the EOC, efforts to promote equality of opportunity
within the industry seemed to have been stepped up.

The applicant at Northside Dealers was no longer working for the
company. She had been dismissed shortly after her application for
equal pay, but in amanner which the tribunal found did not amount to
sex discrimination. She had received pay arrears, and another woman
employed by the company in asimilar job had received equal pay as
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aresult of the tribunal decision when her case was taken up by the
union. Asaresult of this case the company had examined the pay of
reception staff, and introduced pay equality for men and women in
these grades. The company had an equal opportunity policy which
had been drawn up several years earlier, but there had been no review
of the policy as aresult of the tribunal’ s decision.

Butcher Engineering had employed a consultant after the
industrial tribunal to carry out an analysis of its grading system, but
this had been done with a view to ensuring that there were no areas
where other equal pay claims might be imminent. No specific job
evaluation exercise had been conducted with a view to ensuring pay
parity between men and women. Theapplicant had received back pay,
but shortly after the tribunal her job was abolished, and she accepted
redundancy after having been offered unsuitable alternative
employment. She took the view that she had been squeezed out as a
result of her pay claim.

The applicants at Craft Casings believed that they had been
dismissed due to their equal pay claim, and this has resulted in a
separate application to the tribunal. Despite a vindictive and hostile
attitude, the employer seemsto have taken steps to eradicate some of
the conditions which gave riseto the claim, by introducing changesin
the arrangements for the ‘red-circling’ of jobs. A higher wage after
transfer will now be maintained for a maximum period of only three
months. It was likely that the real motive for such a change was the
financial saving that would be made by the employer, rather that any
sudden conversion to introducing equitable pay arrangements.

The case taken against Hilling Council was peculiar in that the
applicant’s grievance against the authority predated the arrival of
equal pay legidation. The EqPA provided avehiclefor her to pursue
with success her claim for qualified social worker status. Thetribunal
decision opened up the way for a successful action against the
authority in the courts. There were no obvious implications for any
other employee of the authority.

We have already noted that the decisions against Chestertons and
New World Schools had implications for other employees beyond
those making the initia claims. Both cases involved systems of
allowance payments which operated in a discriminatory manner. At
Motorbox the decision had a more limited impact: the applicants had
succeeded in getting the employer to implement the findings of a job
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evaluation exercise for their own jobs, but there had been no wider
implementation with respect to other employees. We concluded that
at Higgins International the case had been used to establish a legal
precedent, and that there were no implications for other company
employees. Wellmans was a small business where a change in
management may have led to an improvement in
management-employee relations, thus lessening the likelihood of a
similar incident reoccurring. The management at Grants remained
inflexible after the tribunal and no attempt was made to address mgjor
shortcomings in the terms of employment of the femal e sales staff.

Employers frequently sought to characterise an industrial tribunal
as aunique event which had no further implications or consequences.
In some instances, they took this view because of the failure of the
panel to sketch out the implications of the decision for employment
practices. In other instances, they accurately perceived the
implications but were reluctant to face up to them. Inafew instances
there was no obvious general lesson to be learned nor practice worthy
of closer ingpection.

It is always possible for employers to be looking at ways of
developing equal opportunity policies, but a tribunal case may not
necessarily raise the issues which are most relevant or pertinent for a
particular employer. The fact that there has been an equal pay case
against an employer does not necessarily mean that lack of pay parity
isamajor problem which the employer ought to be addressing.

Thereisgreater scopeinequal pay casesthanin sex discrimination
cases for affecting the circumstances of a substantial number of
employees. Even though a sex discrimination case may reflect
directly on the equal opportunity policies of the employers, the case
itself generally relatesto the grievance of only one particul ar applicant.
Some equal pay cases come about through an isolated female
employee comparing herself with a group of men and in such cases
the implications may be limited only to that employee. But more
frequently avictory for the applicant hasimmediate repercussions for
other employees.

Perhaps for this reason and also because they concern ‘ bread and
better’ matters to do with pay and conditions, trade unions are likely
to find themselves involved more directly in equal pay cases than in
sex discrimination cases. As has been shown, however, they do not
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aways intervene to support the applicant if there are conflicting
concerns about the maintenance of pay differentials.

Tribunals have no authority to issue recommendations to
employers in equal pay cases, that power being restricted only to
breaches of the SDA. However, it seems reasonable to expect
employersto have regard to any implications the case might have for
the extension of equality of opportunity, particularly if it is a case
which the employer knows that the EOC has been assisting. For
example, losing an equal pay case could lead an employer to look at
inconsistenciesin job descriptionsor intheway jobsare eval uated and
graded. Any such examination might enhance the value of women’s
jobswithin the organisation and consequently improve their scope for
reaching more senior grades.

The scope for evasive behaviour by the employer is probably as
great in equal pay casesasit isin sex discrimination cases, especially
if there is no trade union organisation, or if the trade union has been
unsupportive of the applicant. Such evasive behaviour is most likely
where more than one employee stands to benefit from the tribunal
decision, and where losing the case may have serious financial
implications for the employer. Whole areas of female employment
have been contracted-out and jobs which are vulnerable to equal pay
claims have been reorganised or mechanised to undermine the
possibility of further claims. By and large, however, it iseasier in an
equal pay case than in a sex discrimination case to demonstrate the
objective gains that have been obtained by the applicant in pursuing
his or her grievance to atribunal.
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